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Opinion by Drost, Administrative Trademark Judge: 
 

On January 18, 2000, Monster Cable Products, Inc. 

(applicant) applied to register the mark MONSTERS LIVE 

FOREVER in standard character form on the Principal 

Register for services ultimately identified as 

“Distributorship services featuring replacement products 

for power conditioning devices and electrical and 

electromagnetic cables and connectors” in Class 35.  The 

application (Serial No. 75899157) alleges a date of first 

use and a date of first use in commerce of April 1998.   



Ser No. 75899157  
 

The examining attorney refused registration on the 

ground that “applicant’s specimens do not demonstrate use 

of the mark in connection with the identified service” 

under Sections 1, 3, and 45 of the Trademark Act.  15 

U.S.C. §§ 1051, 1053, and 1127.  Brief at 2 and 5.  The 

examining attorney argues (brief at 4) that “[w]hile 

MONSTERS LIVE FOREVER is shown on the submitted specimens, 

there is nothing on the specimens to indicate that the 

applicant is providing distributorship services.”  

Applicant maintains (brief at 3) that since “the specimen 

shows the mark ‘MONSTERS LIVE FOREVER’ used to introduce 

the service by which replacement products for power 

conditioning devices and electrical cables is provided, the 

mark is clearly used in connection with the identified 

service.”       

 “The question whether the subject matter of an 

application for registration functions as a mark is  

determined by examining the specimens along with any other 

relevant material submitted by applicant during prosecution 

of the application.”  In re The Signal Companies, Inc., 228 

USPQ 956, 957 (TTAB 1986).   

An important function of specimens in a trademark 
application is, manifestly, to enable the PTO to 
verify the statements made in the application 
regarding trademark use.  In this regard, the manner 
in which an applicant has employed the asserted mark, 

2 



Ser No. 75899157  
 

as evidenced by the specimens of record, must be 
carefully considered in determining whether the 
asserted mark has been used as a trademark with 
respect to the goods named in the application. 
 

 In re Bose Corp., 546 F.2d 893, 192 USPQ 213, 216 

(CCPA 1976) (footnote omitted). 

“The Trademark Act is not an act to register mere 

words, but rather to register trademarks.  Before there can 

be registration, there must be a trademark, and unless 

words have been so used they cannot qualify.”  Bose Corp., 

192 USPQ at 215.   

 Applicant has submitted several specimens (shown 

below) in an attempt to demonstrate that it is using the 

mark on the identified services. 
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 Specimen 1    Specimen 2     

      

 
     Specimen 3
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 While the wording in the specimens is not always 

clear, the logo on the specimens reads “MONSTERS LIVE 

FOREVER 100% REPLACEMENT WARRANTY.”   

 We start by noting that applicant is seeking to 

register its mark MONSTERS LIVE FOREVER for distributorship 

services featuring replacement parts for power conditioning 

devices and electrical and electromagnetic cables and 

connectors.  Thus, applicant’s services are not simple 

warranty services.1  Furthermore, distributorship services 

are normally distinct from retail services.  See, e.g., In 

re Eddie Z’s Blinds and Drapery Inc., 74 USPQ2d 1037, 1040 

(TTAB 2005) (Retail store services and wholesale 

distributorship services “include retailers of the goods 

which applicant distributes, as well as ultimate 

customers”); TMEP § 1402.11(a) (4th ed. April 2005)(“Retail 

(and distributorship) services are classified in Class 35 

no matter how the services are conducted”).  Therefore,  

                     
1  Regarding warranty services, the CCPA has held that “Orion 
merely guarantees or warrants the performance of its own goods, 
rather than provides a service contemplated by the Lanham Act 
(Act).  Such guarantee or warranty may serve as an inducement in 
the sale of Orion’s goods, but does not constitute a service 
separate therefrom.”  In re Orion Research Inc. (Orion I), 523 
F.2d 1398, 187 USPQ 485, 486 (CCPA 1975).  See also In re Orion 
Research Inc. (Orion II), 669 F.2d 689, 205 USPQ 688, 690 (CCPA 
1980) (“The present repair/replacement activity remains merely an 
inducement to the sale of Orion’s own goods.  It is irrelevant 
whether the activity is self-imposed or compelled by a sales 
contract or statute”). 
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applicant’s services are more than simple warranty and 

replacement services because applicant is seeking 

registration for distributorship services featuring 

replacement products. 

We now look at the specimens of record to see if they 

show use of the mark in association with these services.  

The first two specimens are not acceptable.  Specimen 1, 

which is representative of several similar examples, is 

simply the mark used on packages for the goods and there is 

no indication of any distributorship services.  Specimen 2 

provides installation instructions.  While it does contain 

the notation “Monster Lifetime Product and Connected 

Equipment Warranty,” it primarily involves “Installing your 

Monster Power Center.™”  Again, it does not refer to 

distributorship services.  Neither of these specimens 

demonstrates use of applicant’s service mark on 

distributorship services featuring replacement products.   

 The third specimen, which appears to be a continuation 

of specimen 2, does refer to the warranty in detail. 
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In this specimen, applicant’s services appear to be 

similar to the warranty services of the applicant in the 

Orion I and II cases.  There is no reference to 

distributorship services.  Customers are told to call 

“Monster Customer Service” (Step 1).  Then, Steps 2 and 3 

advise customers to provide a detailed explanation and to 

get a “return authorization.”  Steps 4 and 5 indicate that 

a form will be sent to the customer and the customer is 

instructed how to return the product.  Steps 6-8 explain 
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that applicant will review the claim and it explains how 

applicant will deal with warranty service.  While the 

specimen does discuss warranty services, there is an 

absence of any indication that these services are 

“distributorship services.”   

It is important that the specimens support use of the 

mark in association with the goods or services for which 

applicant is seeking registration.  In re Compagnie 

Nationale Air France, 265 F.2d 938, 121 USPQ 460, 461 (CCPA 

1959) (“Nothing in the advertisement pertaining to the 

‘SKY-ROOM’ identifies the air transportation service of 

appellant and there is no other evidence which reveals that 

the public considers ‘SKY-ROOM’ as an identifying mark of 

this airline”); In re Johnson Controls Inc., 33 USPQ2d 

1318, 1320 (TTAB 1994) (“[T]he labels submitted as 

specimens with this application do not show use of the mark 

sought to be registered as a service mark for the custom 

manufacture of valves.  If the application sought 

registration as a trademark for these fluid control 

products, these specimens would clearly be satisfactory, 

but that is not the issue here); Peopleware Systems, Inc. 

v. Peopleware, Inc., 226 USPQ 320, 323 (TTAB 1985) (“No 

direct association is demonstrated by the insignificant use 

of ‘Peopleware’ in the sentence at the bottom of the card.  
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Exactly what is intended by the term in that sentence is 

unclear, but in any case its use in the sense of an 

adjective modifying ‘emphasis’ does not, in our opinion, 

associate it with the services Haelsig advertised in a 

manner which approaches the level of service mark use”).  

See also In re Adair, 45 USPQ2d 1211 (TTAB 1997) (Mark TREE 

ARTS CO. and design may function as a mark for goods but 

specimen did not show the term used as a mark for the 

service of designing permanently decorated Christmas 

trees). 

Applicant argues that as “the replacement service is 

provided by Monster Cable, potential consumers would 

readily identify Applicant as the source of the services 

under the service name ‘MONSTERS LIVE FOREVER.’”  Brief at 

2.  However, that is not the question.  The question is 

whether the mark MONSTERS LIVE FOREVER identifies 

applicant’s distributorship services featuring replacement 

parts.  The specimens do not show that there are any such 

services; therefore, the mark, as used on the specimens,  

does not identify these services.  

The CCPA has noted that: 

The requirement that a mark must be "used in the sale 
or advertising of services" to be registered as a 
service mark is clear and specific.  We think it is 
not met by evidence which only shows use of the mark 
as the name of a process and that the company is in 
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the business of rendering services generally, even 
though the advertising of the services appears in the 
same brochure in which the name of the process is 
used.  The minimum requirement is some direct 
association between the offer of services and the mark 
sought to be registered therefor. 
 

In re Universal Oil Products Co., 476 F.2d 653, 177 USPQ 

456, 457 (CCPA 1973) (emphasis omitted). 

 Applicant also relies on In re Metriplex,Inc., 23 

USPQ2d 1315 (TTAB 1992) for the proposition that “the types 

of specimens which may be submitted as evidence of use are 

varied.”  Brief at 4.  In that case, the mark was displayed 

“on a computer terminal in the course of rendering of the 

service.  There is no question that purchasers and users of 

the service would recognize GLOBAL GATEWAY … as a mark 

identifying the data transmission services which are 

accessed via the computer terminal.”  Metriplex, 23 USPQ2d 

at 1316.  The same situation is not present in applicant’s 

case.  Viewing the specimens, prospective purchasers would 

not have any clue that applicant’s warranty is actually a  

distributorship service featuring replacement products. 

Therefore, we conclude that none of applicant’s 

specimens demonstrates that applicant is using the mark 

MONSTERS LIVE FOREVER as a service mark for its 

distributorship services. 

 
Decision:  The refusal to register is affirmed. 
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